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San Francisco Police Department records also reveal that Mr. Nieto had a prior law enforcement 
contact related to the use of his Taser. On March 3, 2014, less than three weeks before his death, 
police received a report from the estranged husband of Mr. Nieto's friend stating that Mr. Nieto had 
used a Taser on him. The reporting party said he was placing his son in the back seat of his car . 
when Mr. Nieto exited a nearby car carrying a black bag and shouted "Get the fuck out!" The 
reporting party told Mr. Nieto he was just getting his child. Mr. Nieto took a few steps back, drew a 
Taser from his bag, and as the reporting party turned his back to speak to his wife, Mr. Nieto 
discharged the Taser at him, striking him once on his lower back and once on the buttocks. As the 
reporting party pulled off the darts, Mr. Nieto fired a second time, striking his shoulder, arm and 
forearm. The reporting party said he was bleeding, in pain and afraid, and quickly got into his car 
and drove away with his child. Mr. Nieto kicked and hit the car doors as he drove away, shouting, 
"Get out of the car! I'm gonna get you!" The wife of the reporting party told police that Mr. Nieto 
got into her. car without her permission as her husband was picking up their son. She said Mr. Nieto 
started to scream, got out of the car, and shot her husband with the Taser in front of her ·and her son. 
The reporting party and his wife both filed for restraining orders against Mr. Nieto stating this 
incident caused them to fear for their safety and for the safety of their children. Mr. Nieto filed a 
police.report two days later about the incident. Mr. Nieto reported that he fired his Taser during a 
verbal altercation with the reporting party because he feared for his life when the reporting party 
took a boxing stance after Mr. Nieto said he had an active restraining order against him. 

ANALYSIS AND CONCLUSION 

California Penal Code section 835a allows an officer to use reasonable force to make an arrest, to 
prevent escape, or to overcome resistance by a person for whom he has reasonable cause to believe 
has committed a public offense. The statute provides that the officer need not retreat or end his 
effort to make an arrest because of the person's resistance. Under California law, peace officers may 
use deadly force to protect themselves from the threat of death or great bodily harm. California law 
permits the use of deadly force in self-defense or in defense of others if it reasonably appears to the 
person. claiming the right of self-defense or the defense of others that he actually and reasonably 
believed he or others were in imminent danger of great bodily injury or death. People v. Williams 
(1977) 75 Cal.App.3d 731. In protecting himself or another, a person may use all force which he 
believes reasonably necessary and which would appear to a reasonable person, in the same or similar 
circumstances, to be necessary to prevent injury which appears to be imminent. CALCRIM 34 70. 

In this case, Sergeant Sawyer, Officer Schiff, Officer Morse and Officer Chew all clearly believed 
their lives, and the lives of the other officers, were in imminent danger at the time they discharged 
their firearms. Sergeant Sawyer and·Officer Schiff both believed Mr. Nieto had a firearm. Believing 
that Mr. Nieto was about to shoot them, and in fear for their lives, both officers discharged their 
weapons at him. Once .Officer Morse and Officer Chew arrived at the scene they heard gunshots and 
saw Mr. Nieto in a prone position with his arms outstretched in front of him holding what they each 
believed to be a semi-automatic firearm. Both officers began firing atMr. Nieto to protect 
themselves and the other officers. All four officers continued to believe their lives were in danger 
and continued to fire until Mr. Nieto' s head and weapon went down and Sergeant Sawyer ordered 
the officers to cease fire. 

7 



CI1Y AND COUNTY OF SAN FRANCISCO OFFICE OF THE DISTRICT ATTORNEY 

The belief of each officer thatMr. Nieto's weapon was a firearm was clearly reasonable. The Taser 
recovered from Mr. Nieto was black in color, shaped like a large frame pistol, and equipped with a red 
laser. At the time of the incident the Taser was· armed, its red laser was activated, and the laser ~ 
focused in the direction of the officers. Although the Taser had several yellow stripes along the sides 
of the left and right frame sections; they would not have been visible to the officers when the Taser 
was in its holster or when the Taser was pointed directly at them from a distance of 25 to 30 yards 
away. The officers were responding to a call of a man in the park reported to have a gun and saw what 
appeared to be a gun as soon as they encountered him on the hill. Mr. Nieto refused to obey orders to 
show his hands and, instead, immediately drew and pointed his weapon at the officers. Mr. Nieto's 
actions gave the officers no opportunity to discover that his weapon was not a firearm before having to 
act to protect themselves and their fellow officers from the threat of death or great bodily harm. 

Under these facts, the use of deadly force was justified. It is, therefore, oui conclusion that Sergeant 
Sawyer, Officer Schiff, Officer Morse and Officer Chew acted lawfully. 

c: Lieuten, t Toney Chaplin 
Sergeafi.t Jason Sawyer 
Officer Richard Schiff 
Officer Roger Morse 
Officer Nathan Chew 
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